Mt so ndi dung co ban vé phong, chong tham
nhiing, tieu cuc

I. Mot s6 vin ban quy dinh vé phong, chdng tham nhiing, tiéu cuc

1. Luat Phong, chong tham nhiing nam 2018, ¢6 hiéu lyc thi hanh tir ngay
01/7/2019;

2. Nghi dinh s6 59/2019/NB-CP ngay 01/7/2019 ctia Chinh phu quy dinh chi
tiét mot s6 diéu va bién phap thi hanh Luat Phong, chéng tham nhiing, c6 hi¢u luc
thi hanh tir ngay 15/8/2019;

3. Nghi dinh s6 134/2021/ND-CP ngay 30/12/2021 cta Chinh phi sira doi, bo
sung mot s6 diéu cua Nghi dinh s6 59/2019/ND-CP ngay 01/7/2019 cia Chinh
pht quy dinh chi tiét mot sd diéu va bién phap thi hanh Luat Phong, chdng tham
nhiing, c6 hiéu lyc thi hanh tir ngay 15/02/2022;

4. Nghi dinh s6 130/2020/ND-CP ngay 30/10/2020 ctia Chinh phil vé kiém
soat tai san, thu nhdp cua nguoi c6 chic vy, quyén han trong co quan, t6 chuc,
don vi, ¢6 hiéu luc thi hanh tir ngay 20/12/2020.

5. Huéng din sb6 25-HD/BCDTW ngay 01/8/2022 ctia Ban chi dao Trung
wong vé phong, chdng tham nhiing, tiéu cuc.

I1. Khai niém vé tham nhiing, tiéu cwe va cac hanh vi tham nhiing, tiéu
cuc

1. Khai niém tham nhiing

Tham nhiing 1a hanh vi cua nguoi ¢6 chic vy, quyén han da lgi dung chtic vu,
quyén han d6 vi vu loi.

Nguoi co chirc vu, quyén han 1a ngudi do b6 nhiém, do bau ctr, do tuyén dung,
do hop dong hodc do mot hinh thic khac, c6 hudong luong hoidc khong huong
lvong, dugc giao thuc hi¢n nhiém vu, cong vu nhét dinh va co quyén han nhat
dinh trong khi thuc hién nhiém vu, cong vu dé, bao gém:

- Can b9, cong chtrc, vién chuc;

- ST quan, quan nhan chuyén nghiép, cong nhan, vién chtic qudc phong trong
co quan, don vi thuoc Quan doi nhan dan; si quan, ha si quan nghiép vu, si quan,
ha si quan chuyén moén k¥ thuat, cong nhan cong an trong co quan, don vi thude
Cong an nhéan dan;

- Nguoi dai dién ph?m von nha nuée tai doanh nghié¢p;

- Nguoi giir chirc danh, chitc vu quan 1y trong doanh nghiép, to chirc;

- Nhitng nguoi khac dugce giao thuc hién nhiém vu, cong vu va céd quyén han
trong khi thuc hién nhi€ém vu, cong vu do.

2. Cac hanh vi tham nhiing trong khu vwe nha nuwdc

Theo khoan 1, Piéu 2 Luat phong chong tham nhiing nim 2018 quy dinh céc
hanh vi tham nhiing trong khu vuc nha nudce do nguoi co chic vy, quyén han
trong co quan, td chure, don vi khu vuc nha nuée thue hién bao gém:

1) Tham 0 tai san;
2) Nhan héi 16;
3) Lam dung chtrc vu, quyén han chiém doat tai san;



4) Loi dung chuc vy, quyén han trong khi thi hanh nhiém vy, cong vu vi vu
loi;

5) Lam quyén trong khi thi hanh nhi¢m vy, cong vu vi vu loi;

6) Loi dung chirc vu, quyén han gy anh hudng dbi v6i nguoi khac dé truc
loi;

7) Gia mao trong cong tac vi vu loi;

8) Pua héi 10, moi gidi hdi 16 dé giai quyét cong viée ciia co quan, to chirc,
don vi hoac dia phuong vi vu loi;

9) Loi dung chtic vu, quyén han sur dung trai phép tai sdn cong vi vu lo1;

10) Nhiing nhiéu vi vu lgi;

11) Khéng thuc hién, thuc hién khong ding hodc khéng ddy du nhiém vu,
cong vu vi vu loi;

12) Loi dung chtic vy, quyén han dé bao che cho ngudi ¢ hanh vi vi pham
phap luat vi vu loi; can tro, can thiép trai phap luat vao viéc giam sat, kiém tra,
thanh tra, kiém toan, diéu tra, truy t6, xét xir, thi hanh an vi vu loi.

3. Khai niém tiéu cwe

Theo Hudng dan s6 25-HD/BCDTW, tiéu cuc cua can bo, dang vién, cong
chue, vién chue 1a nhing hanh vi trai voi Piéu 1¢, Cuong linh, nghi quyét, quy
ché, quy dinh, chi thi, két luan,... cia Pang (goi chung Ia chu truong, dudng 16,
quy dinh cua Dang), phap luét cua Nha nudc, Diéu 1é ctia Mit tran T6 qubc Viét
Nam, cic to chtic chinh tri - x4 hoi va cac t6 chirc Hoi do Dang, Nha nudc giao
nhiém vu; cac chuan muc dao dirc, quy tic ing XU, truyén thong van hoa tét dep
ctia dan tdc, gdy anh huong x4u dén uy tin ciia Pang, Nha nudc, lam tha hoa doi
ngil can b, dang vién, cong chire, vién chire, lam giam sut niém tin ctia nhan dan,
can tr¢ qua trinh phat trién kinh té - x4 hoi. Trong do, bleu hién rd nét nhét cta
tiéu cuc la suy thoai vé tu tudng chinh tri, dao dtrc, 16i song cua can bg, dang vién,
cong chtrc, vién chirc, trude hét 13 can bo 1anh dao, quan 1y cac cip trong hé théng
chinh tri.

4. Cac hanh vi tiéu cue

Huéng dan s6 25-HD/BCDTW dua ra 19 hanh vi tiéu cuc can tap trung chi
dao phong, chéng bao gdm:

1) Noi, viét, thuc hién khong ding hodc khong thuc hién, thuc hién khong
day du chi truong, dudng 16i, quy dinh ctia Pang, phéap luat ctia Nha nudc.

2) Khong chip hanh hoic chap hanh khong day du cac nguyén tic to chc,
hoat dong ctia Pang, nhat 1a nguyén tac tap trung dan chu, ty phé binh va phé
binh; doan két xudi chiéu, né nang, né tranh, ngai va cham, im ling, khong dau
tranh hodc phu hoa theo y kién, quan diém sai trai, 1éch lac; bao che, gidu giém vi
pham, khuyét diém cta ban than, ciia nguoi khac hodc cia to chirc; thdy ding
khong bao vé, théy sai khong dAu tranh; doc doan, chuyén quyén, mat dan chu,
dan chi hinh thire, khong ton trong ¥ kién cua tap thé; khong chp hanh sy phan
cong cua td chure, kén chon chirc danh, vi tri cong tac;...

3) Khong thuc hién hodc thuc hién khong déy da trach nhiém néu guong
theo quy dinh ctia Bang.

4) Loi dung cong viée co lién quan dén bi mat nha nudc, bi mat cong tac,

cong viéc thudc tham quyen giai quyet dé truc 1oi. Cung cap, dé 16, 1am mat hodc



viét bai, dang nhirng thong tin, tai liéu bi mat cia Bang, Nha nudc hodc nhitng
viéc chua duoc phép cong bd; tang trix, phat tan hodc xui giuc ngudi khac tang
trit, phat tan thong tin, tai liéu trai v6i chu truong, dudng 16, quy dinh cta Dang,
phap luat ctia Nha nudc; vu cdo, bia dat nhirng ndi dung lién quan dén vu an, vu
viéc tham nhiing, ti€u cuc hoac tuy tién quy két vé toi danh, muc an trudce khi toa
an ra phan quyét; da kich, vu céo, xac pham ddi véi to chirc, ca nhan, kich dong
bao luc, chia r& khoi dai doan két toan dan toc.

5) "Tu duy nhiém ky", co hoi, vu loi, nhét 14 hanh vi lam quyén, 1ong quyén,
ldy danh nghia tap thé dé ap dat, hop thtrc hoa quyét dinh sai trai ctia ca nhan; chua
nghia ca nhan, dat lgi ich ctua ca nhan I1én trén lo1 ich cua tap thé; chay theo muc
tiéu trudc mat, trong ngén han dé thu vén lgi ich cho ban than, gia dinh, cho nhém
lg1 ich ma bo qua nhitng muc tié€u, 191 ich dai han cua tap thé, cong déng va dat
nude; ciu két vai doanh nghiép, doi tuong khac dé truc loi.

6) Quan liéu, xa roi1 thuc té, khong sau sat cong viéc, khong nam chéc tinh
hinh trong co quan, td chirc, dia phuong, don vi.

7) Chu tri ban hanh hoac tham muu ban hanh van ban c6 ndi dung trai véi
chu truong, dudng 161, quy dinh cua Pang, phap luat ctia Nha nudc hodc ¢ nhiéu
so hd, bi loi dung gay thiét hai cho nha nudc, td chire, c4 nhan; "lgi ich nhém",
"tu duy nhiém ky" trong xay dung chinh sach, phap luat.

8) Thiéu trach nhiém, budng 16ng lanh dao, quan 1y dé xay ra tinh trang mat
doan két, tham nhiing, tiéu cuc; khong bao cdo, phan anh, khong xir 1y cac hanh
vi tham nhiing, tiéu cuc trong co quan, don vi, dia phuong do minh tryc tiép quan
ly.

9) Thyc hién khong dung, khong day da quy dinh cua Dang, phap luat cua
Nha nudc trong quan 1y dau tu, xdy dung, ngan hang, y té, bao hiém, d4u thau,
dau gia, chimg khodn, trai phiéu doanh nghiép, c6 phan hoa, sir dung nha, dt, tai
nguyén, khoang san, tai chinh, tai san ctia Pang, Nha nudc,... Khong thuc hanh
tiét kiém dé xdy ra that thoat, lang phi trong quan 1y, st dung tai chinh, tai san
cong. Mua sam, quan 1y, st dung tai san cong, tai san cta to chirc, doanh nghiép,
ca nhan dong gbp, tai tro trai quy dinh.

10) Tang qua, nhan qua dudi moi hinh thic dé tac dong dén t6 chirc, ngudi
c6 trach nhiém dan dén viéc quyét dinh c6 loi riéng cho ban than, gia dinh hoac
ca nhan, t6 chtic, co quan, doanh nghiép.

11) Loi dung chu truong khuyén khich va bao v€ can bo nang dong, sang tao
vi loi ich chung dé thuc hién hanh vi hodc bao che hanh vi tham nhiing, tiéu cuc.
Tiét 16 thong tin, de doa, tra thu, tru dap nguoi phan anh, t céo, to giac, bao tin,
cung cip thong tin vé hanh vi tham nhiing, tiéu cuc.

12) C6 hanh vi chay chirc, chay quyén, bao che, tiép tay, can thiép, tac dong
dén t6 chirc, ca nhan dé ban than hoidc ngudi khac dugc tiép nhan, tuyén dung,
quy hoach, luan chuyén, diéu dong, bd nhiém, dé cu, ung cu, khen thuong, ky
luat, phong tang danh hi€u, di hoc, di nudc ngoai, thuc hién ché d6, chinh sach
can bo trai quy dinh.

13) Can thiép, tic dong hodc dé nguoi nha, ngudi than, ngudi quen loi dung
chtrc vu, vi tri cong tac cua minh dé truc loi. Gay kho khan, phién ha, voi vinh,
kéo dai thot gian xtr 1y cong viéc cho nguoi dan, doanh nghiép.



14) Can thiép, tac dong vao hoat dong kiém tra, giam sat, thanh tra, klem
toan, diéu tra, truy td, xét xir, thi hanh an, xét dic x4, giai quyét khiéu nai, t6 céo
dé bao che, tiép tay cho cac hanh vi vi pham quy dinh cua Pang, phap luat cua
Nha nuéc; tic dong, ép budc, mua chudc to chirc, ca nhan dé giam trach nhiém,
hinh phat cho nguoi khac.

15) K& khai tai san, thu nhap khong trung thyc; giai trinh khong trung thyc
vé ngudn gdc tai san, thu nhap ting thém; tau tan, che dau tai san c6 duoc do tham
nhiing, ti€u cuc. Khong chi dao va td chure thu hdi hodc can tré hoat dong thu hoi
tai san tham nhiing, tiéu cuc.

16) Nhap quoc tich nudc ngoai; dung gidy to gia, khong hop phap, khai
béo gian dbi vé qudc tich.

17) T6 chic, tham gia hodc tao diéu kién thuc hién hoat dong rtra tién, di
vay, cho vay trai quy dinh ctia phap luat; chuyén tién, tai san ra nudc ngoai, mo
tai khodn va mua ban tai san & nudce ngoai trai quy dinh.

18) T6 chire viée cudi, viée tang va cac sy kién khéac cta c4 nhan, gia dinh
(ngay 1&, tét, sinh nhat, 1én chc, mung nha moi, mung tho, luan chuyén, chuyén
cong tac,...) mQt cach pho truong hinh thirc, lang phi, gdy phan cam, birc xtc trong
xa hoi. Lot dung viéc cudi, viée tang va cac su kién khac dé vu loi hodc dem lai
loi ich riéng cho ban than, gia dinh hoac cho nguoi khac.

19) Cé4c hanh vi ti€u cuc nghi€ém trong, phirc tap khac do Ban Chi dao Trung
wong xem xét, quyét dinh.

III. Cac bién phap phong ngira tham nhiing

Luat Phong, chéng tham nhiing quy dinh 6 bién phap phong ngira tham nhiing,
bao gom:

1. Cong khai, minh bach vé t6 chtrc va hoat dong cua co quan, td chuc, don
vi (Diéu 9, Piéu 17).

2. Xay dung va thuc hién dinh muec, tiéu chuan, ché do trong co quan, td chuc,
don vi (Piéu 18, Piéu 19).

3. Thyc hién quy tic Gng xir ctia ngudi co chirc vu, quyén han trong co quan,
t6 chirc, don vi (Piéu 20, Diéu 23).

4. Chuyén ddi vi tri cong tac cia nguoi co chirc vu, quyén han trong co quan,
t6 chirc, don vi (Piéu 24, Diéu 26).

5. Cai cach hanh chinh, img dung khoa hoc, cong ngh¢ trong quan ly va thanh
toan khong dung tién mat (Piéu 27, Diéu 29).

6. Kiém soat tai san, thu nhap cua nguoi c6 chirc vy, quyén han trong co quan,
t6 chure, don vi (Piéu 30, Piéu 54).

IV. Xir ly tham nhiing

1. Xir Iy nguoi ¢6 hanh vi tham nhiing (Piéu 92)

1. Ngudi ¢6 hanh vi tham nhiing giit bat ki chice vu, vi tri cong tic nao déu
phai bi xir Iy nghiém minh theo quy dinh cta phép luat, ké ca ngudi da nghi huu,
thoi viée, chuyén cong tac.

2. Ngudi ¢ hanh vi tham nhiing quy dinh tai Diéu 2 ctia Luat Phong, chong
tham nhiing thi ty theo tinh chat, mic do vi pham, phai bi xtr Iy ky luat, xir phat
vi pham hanh chinh hodc bi truy ctru trach nhiém hinh su theo quy dinh ctua phap
luat.



3. Truong hop nguoi co hanh vi tham nhiing bi xu 1y ky luat la nguoi ding
dau hodc cip phé ctia ngudi ding dau co quan, to chirc, don vi thi bi xem xét ting
hinh thirc ky luat.

4. Ngudi c6 hanh vi tham nhiing da chu dong khai bao trudce khi bi phat giac,
tich cuc hop tac v6i co quan c6 tham quyén, gop phan han ché thiét hai, tu giac
ndp lai tai san tham nhiing, khéc phuc hau qua cua hanh vi tham nhiing thi duoc
xem xét giam hinh thic ky luat, gidm nhe trach nhiém hinh su, mién hinh phat
hoidc mién trach nhiém hinh sy theo quy dinh cua phap luat.

5. Nguoi bi két an vé toi pham tham nhiing 1a can b0, cong churc, vién chuc
ma ban an, quyét dinh ctia Toa &n da c6 hiéu luc phap luat thi duwong nhién bi bude
thoi viéc d6i vai dai bieu Qubc hoi, dai bieu Hoi dong nhan dan thi duong nhién
mét quyén dai biéu Quéc hoi, dai biéu Hoi déng nhan dan.

4.2. Xt ly tai san tham nhiing

1. Tai san tham nhiing phai dugc thu hoi, tra lai cho chu sé hitu, nguoi quan
1y hop phap hoac tich thu theo quy dinh cua phap luat.

2. Thiét hai do hanh vi tham nhiing gy ra phai dugc khic phuc; ngudi cé
hanh vi tham nhiing gay thiét hai phai bdi thuong theo quy dinh ctia phap lut.



